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CITY OF MILPITAS
DESIGN SERVICES AGREEMENT

1. PARTIES AND DATE.

This Agreement is made and entered into as February 21, 2017 by and between the City
of Milpitas, a municipal corporation organized and operating under the laws of the State of
California with its principal place of business at 455 E. Calaveras Boulevard, Milpitas, California
95035 (“City”), and IBI Group Architecture Planning, a California Corporation with its principal
place of business at 160 West Santa Clara Street, Suite 800, San Jose, California 95113
(hereinafter referred to as “Designer”). City and Designer are sometimes individually referred to
herein as “Party” and collectively as “Parties.”

2. RECITALS.

2.1 City. City is a municipal corporation organized under the laws of the State of
California, with power to contract for services necessary to achieve its purpose.

2.2 Designer. Designer desires to perform and assume responsibility for the
provision of certain professional design services required by the City on the terms and
conditions set forth in this Agreement. Designer warrants that it is fully licensed, qualified, and
willing to perform the services required by this Agreement; provided, however, that if Designer is
a corporation or other organization, the Project Designer designated pursuant to Section 3.2,
and not the Designer itself, shall be fully licensed to practice as an architect and/or engineer in
the State of California.

2.3 Project. City desires to engage Designer to render such services for the
McCandless Park Project ("Project") as set forth in this Agreement.

3. TERMS
3.1 Employment of Designer.

3.1.1 Scope of Services. Designer promises and agrees to furnish to City all
labor, materials, tools, equipment, services, and incidental and customary work necessary to
fully and adequately supply the professional design and related services necessary for the full
and adequate completion of the Project consistent with the provisions of this Agreement
(hereinafter referred to as “Services”). The Services are more particularly described throughout
this Agreement, including Exhibit “A” attached hereto and incorporated herein by reference. All
Services shall be subject to, and performed in accordance with, this Agreement, any exhibits
attached hereto and incorporated herein by reference, and all applicable local, state and federal
laws, rules and regulations. All Services performed by Designer shall be subject to the sole and
discretionary approval of the City, which approval shall not be unreasonably withheld.

3.1.2 Term. The term of this Agreement shall be from February 21, 2017 to
May 31, 2019, unless earlier terminated as provided herein. Designer shall complete the
Services within the term of this Agreement, and shall meet any other established schedules and
deadlines.



3.2 Project Designer; Key Personnel.

3.2.1 Project Designer. Designer shall name a specific individual to act as
Project Designer, subject to the approval of City. Designer hereby designates [INSERT NAME
OF INDIVIDUAL DESIGNER] (License No. [INSERT NUMBERY]) to act as the Project Designer
for the Project. The Project Designer shall: (1) maintain oversight of the Services; (2) have full
authority to represent and act on behalf of the Designer for all purposes under this Agreement;
(3) supervise and direct the Services using his or her best skill and attention; (4) be responsible
for the means, methods, techniques, sequences and procedures used for the Services; (5)
adequately coordinate all portions of the Services; and (6) act as principal contact with City and
all contractors, consultants, engineers and inspectors on the Project. Any change in the Project
Designer shall be subject to the City’s prior written approval, which approval shall not be
unreasonably withheld. The new Project Designer shall be of at least equal competence as the
prior Project Designer. In the event that City and Designer cannot agree as to the substitution
of a new Project Designer, City shall be entitled to terminate this Agreement for cause.

3.2.2 Key Personnel. In addition to the Project Designer, Designer has
represented to the City that certain additional key personnel, engineers and consultants will
perform the Services under this Agreement. Should one or more of such personnel, engineers
or consultants become unavailable, Designer may substitute others of at least equal
competence upon written approval of the City. In the event that City and Designer cannot agree
as to the substitution of key personnel, engineers or consultants, City shall be entitled to
terminate this Agreement for cause. As discussed below, any personnel, engineers or
consultants who fail or refuse to perform the Services in a manner acceptable to the City, or
who are determined by the City to be uncooperative, incompetent, a threat to the adequate or
timely completion of the Project or a threat to the safety of persons or property, shall be
promptly removed from the Project by the Designer at the request of the City. The key
additional personnel, engineers and consultants for performance of this Agreement are as
follows: [INSERT NAMES, AND TITLES OF KEY PERSONNEL, AND LICENSE NUMBERS,
IF APPLICABLE].

3.3 Hiring of Consultants and Personnel.

3.3.1 Right to Hire or Employ. Designer shall have the option, unless City
objects in writing after notice, to employ at its expense architects, engineers, experts or other
consultants qualified and licensed to render services in connection with the planning and/or
administration of the Project, and to delegate to them such duties as Designer may delegate
without relieving Designer from administrative or other responsibility under this Agreement.
Designer shall be responsible for the coordination and cooperation of Designer’s architects,
engineers, experts or other consultants. All consultants, including changes in consultants, shall
be subject to approval by City in its sole and reasonable discretion. Designer shall notify City of
the identity of all consultants at least fourteen (14) days prior to their commencement of work to
allow City to review their qualifications and approve to their participation on the Project in its
sole and reasonable discretion.

3.3.2 Qualification and License. All architects, engineers, experts and other
consultants retained by Designer in performance of this Agreement shall be qualified to perform
the Services assigned to them, and shall be licensed to practice in their respective professions,
where required by law.




3.3.3 Standards and Insurance. All architects, engineers, experts and other
consultants hired by Designer shall be required to meet all of the same standards and insurance
requirements set forth in this Agreement, unless other standards or requirements are approved
by the City in writing. Unless changes are approved in writing by the City, Designer’s
agreements with its consultants shall contain a provision making them subject to all provisions
stipulated in this Agreement.

3.3.4 Assignments or Staff Changes. Designer shall promptly obtain written
City approval of any assignment, reassignment or replacement of such architects, engineers,
experts and consultants, or of other staff changes of key personnel working on the Project. As
provided in the Agreement, any changes in Designer’s consultants and key personnel shall be
subject to approval by City.

3.3.5 Draftsman and Clerical Support. Draftsmen and clerical personnel shall
be retained by Designer at Designer’s sole expense.

3.4 Standard of Care.

3.4.1 Standard of Care. Designer shall perform all Services under this
Agreement in a skillful and competent manner, consistent with the standards generally
recognized as being employed by professionals qualified to perform the Services in the same
discipline in the State of California, and shall be responsible to City for damages sustained by
the City and delays to the Project as specified in the indemnification provision of this
Agreement. Without limiting the foregoing, Designer shall be fully responsible to the City for any
increased costs incurred by the City as a result of any such delays in the design or construction
of the Project. Designer represents and maintains that it is skilled in the professional calling
necessary to perform the Services. Designer warrants and represents that all of its employees,
architects, engineers, experts and other consultants shall have sufficient skill and experience to
perform the Services assigned to them. Finally, Designer represents that it, its employees,
architects, engineers, experts and other consultants have all licenses, permits, qualifications
and approvals of whatever nature that are legally required to perform the Services assigned to
or rendered by them and that such licenses and approvals shall be maintained throughout the
term of this Agreement. As provided for in the indemnification provisions of this Agreement,
Designer shall perform, at its own cost and expense and without reimbursement from the City,
any services necessary to correct errors or omissions which are caused by the Designer’s
failure to comply with the standard of care provided for herein.

3.4.2 Performance of Employees. Any employee or consultant who is
determined by the City to be uncooperative, incompetent, a threat to the adequate or timely
completion of the Project, a threat to the safety of persons or property, or any employee or
consultant who fails or refuses to perform the Services in a manner acceptable to the City, shall
be promptly removed from the Project by the Designer and shall not be re-employed to perform
any of the Services or to work on the Project.

3.5 Laws and Regulations.

3.5.1 Knowledge and Compliance. Designer shall keep itself fully informed of
and in compliance with all applicable local, state and federal laws, rules and regulations in any
manner affecting the performance of the Services or the Project, and shall give all notices
required of the Designer by law. Designer shall be liable, pursuant to the standard of care and
indemnification provisions of this Agreement, for all violations of such laws and regulations in




connection with its Services. If the Designer performs any work knowing it to be contrary to
such laws, rules and regulations, Designer shall be solely responsible for all costs arising
therefrom. Designer shall defend, indemnify and hold City, its officials, officers, employees and
agents free and harmless, pursuant to the indemnification provisions of this Agreement, from
any claim or liability arising out of any failure or alleged failure to comply with such laws, rules or
regulations.

3.5.2 Drawings and Specifications. Designer shall cause all drawings and
specifications to conform to any applicable requirements of federal, state and local laws, rules
and regulations, including the Uniform Building Code, in effect as of the time the drawings and
specifications are prepared or revised during the latest phase of the Services described in
Exhibit “A” attached hereto. Any significant revisions made necessary by changes in such laws,
rules and regulations after this time may be compensated as Additional Services which were not
known or reasonably should not have been known by Designer. Designer shall cause the
necessary copies of such drawings and specifications to be filed with any governmental bodies
with approval jurisdiction over the Project, in accordance with the Services described in Exhibit
“A” attached hereto. For the preparation of all such drawings and specifications, the Designer
shall use Computer Aided Design Drafting (“CADD”) (e.g., AutoCAD) or other technology
acceptable to the Designer and City.

3.5.3 Americans with Disabilities Act. Designer will use its best professional
efforts to interpret all applicable federal, state and local laws, rules and regulations with respect
to access, including those of the Americans with Disabilities Act (“ADA”). Designer shall inform
City of the existence of inconsistencies of which it is aware or reasonably should be aware
between federal and state accessibility laws, rules and regulations, as well as any other issues
which are subject to conflicting interpretations of the law, and shall provide the City with its
interpretation of such inconsistencies and conflicting interpretations. Unless Designer brings
such inconsistencies and conflicting interpretations to the attention of the City and requests
City’s direction on how to proceed, the Designer’s interpretation of such inconsistencies and
conflicting interpretations shall be the sole responsibility and liability of Designer, and the
Designer shall correct all plans, specifications and other documents prepared for the Project at
no additional cost if its interpretations are shown to be incorrect. In the event that the Designer
request’s City’s direction on how to proceed with respect to any inconsistent and/or conflicting
interpretation, the Designer shall be responsible to the City only pursuant to the indemnification
provisions of this Agreement.

3.5.4 Permits, Approvals and Authorizations. Designer shall provide City with a
list of all permits, approvals or other authorizations required for the Project from all federal, state
or local governmental bodies with approval jurisdiction over the Project. Designer shall then
assist the City in obtaining all such permits, approvals and other authorizations. The costs of
such permits, approvals and other authorizations shall be paid by the City.

3.5.5 Water Quality Management and Compliance.

(a) Compliance with  Water Quality Laws, Ordinances and
Requlations. Designer shall keep itself and all subcontractors, staff, and employees fully
informed of and in compliance with all local, state and federal laws, rules and regulations that
may impact, or be implicated by the performance of the Services including, without limitation, all
applicable provisions of the City’s ordinances regulating water quality and storm water; the
Federal Water Pollution Control Act (33 U.S.C. § 1251 et seq.); the California Porter-Cologne
Water Quality Control Act (Cal Water Code §§ 13000-14950); and any and all regulations,




policies, or permits issued pursuant to any such authority. Designer shall additionally comply
with the lawful requirements of the City, and any other municipality, drainage district, or other
local agency with jurisdiction over the location where the Services are to be conducted,
regulating water quality and storm water discharges.

(b) Standard of Care. Designer warrants that all employees and
subcontractors shall have sufficient skill and experience to perform the work assigned to them
without impacting water quality in violation of the laws, regulations and policies described in
Sections 3.5.5(a) of this Agreement. Designer further warrants that it, its employees and
subcontractors will receive adequate training, as determined by the City, regarding these
requirements as they may relate to the Services.

(c) Liability for Non-compliance.

(i) Indemnity: Failure to comply with laws, regulations, and
ordinances listed in Sections 3.5.5(a) of this Agreement is a violation of federal and state law.
Notwithstanding any other indemnity contained in this Agreement, Designer agrees to indemnify
and hold harmless the City, its officials, officers, agents, employees and authorized volunteers
from and against any and all claims, demands, losses or liabilities of any kind or nature which
the City, its officials, officers, agents, employees and authorized volunteers may sustain or incur
for noncompliance with the laws, regulations, and ordinances listed above, arising out of or in
connection with the Services, except for liability resulting from the sole established negligence,
willful misconduct or active negligence of the City, its officials, officers, agents, employees or
authorized volunteers.

(i) Defense: City reserves the right to defend any
enforcement action or civil action brought against the City for Designer’s failure to comply with
any applicable water quality law, regulation, or policy. Designer hereby agrees to be bound by,
and to reimburse the City for the costs associated with, any settlement reached between the
City and the relevant enforcement entity.

(iii) Damages: City may seek damages from Designer for
delay in completing the Services caused by Designer’'s failure to comply with the laws,
regulations and policies described in Section 3.5.5(a) of this Agreement, or any other relevant
water quality law, regulation, or policy.

3.6 Independent Contractor.

3.6.1 Control and Payment of Subordinates. City retains Designer on an
independent contractor basis and Designer is not an employee of City. Designer is not an
employee for state tax, federal tax or any other purpose, and is not entitled to the rights or
benefits afforded to City’s employees. Any additional personnel performing the Services under
this Agreement on behalf of Designer shall also not be employees of City, and shall at all times
be under Designer’s exclusive direction and control. Designer shall pay all wages, salaries, and
other amounts due such personnel in connection with their performance of Services under this
Agreement and as required by law. Designer shall be responsible for all reports and obligations
respecting such additional personnel, including, but not limited to: social security taxes, income
tax withholding, unemployment insurance, disability insurance, and workers’ compensation
insurance.




3.7 Schedule of Services.

3.7.1 Designer Services. Designer shall fully and adequately complete the
Services described in this Agreement and in Exhibit “A” attached hereto and incorporated herein
by reference.

3.7.2 Timely Performance Standard. Designer shall perform all Services
hereunder as expeditiously as is consistent with professional skill and care, as well as the
orderly progress of the Project work so as not to be the cause, in whole or in part, of delays in
the completion of the Project or in the achievement of any Project milestones, as provided
herein. Specifically, Designer shall perform its Services so as to allow for the full and adequate
completion of the Project within the time required by the City and within any completion
schedules adopted for the Project. Designer agrees to coordinate with City’s staff, contractors
and consultants in the performance of the Services, and shall be available to City’s staff,
contractors and consultants at all reasonable times.

3.7.3 Performance Schedule. Designer shall prepare an estimated time
schedule for the performance of Designer’s Services, to be adjusted as the Project proceeds.
Such schedule shall be subject to the City’s review and approval, which approval shall not be
unreasonably withheld, and shall include allowances for periods of time required for City’s
review and approval of submissions, and for approvals of authorities having jurisdiction over
Project approval and funding. If City and Designer cannot mutually agree on a performance
schedule, City shall have the authority to immediately terminate this Agreement. The schedule
shall not be exceeded by Designer without the prior written approval of City. If the Designer’s
Services are not completed within the time provided by the agreed upon performance schedule,
or any milestones established therein, it is understood, acknowledged and agreed that the City
will suffer damage for which the Designer will be responsible pursuant to the indemnification
provision of this Agreement.

3.7.4 Excusable Delays. Any delays in Designer's work caused by the
following shall be added to the time for completion of any obligations of Designer: (1) the
actions of City or its employees; (2) the actions of those in direct contractual relationship with
City; (3) the actions of any governmental agency having jurisdiction over the Project; (4) the
actions of any parties not within the reasonable control of the Designer; and (5) any act of God
or other unforeseen occurrence not due to any fault or negligence on the part of Designer.
Neither the City nor the Designer shall be liable for damages, liquidated or otherwise, to the
other on account of such delays.

3.7.5 Request for Excusable Delay Credit. The Designer shall, within fifteen
(15) calendar days of the beginning of any excusable delay, notify the City in writing of the
causes of delay (unless City grants in writing a further period of time to file such notice prior to
the date of final payment under the Agreement). City will then ascertain the facts and the extent
of the delay, and grant an extension of time for completing the Services when, in its sole
judgment, the findings of fact justify such an extension. The City’s findings of fact thereon shall
be final and conclusive on the parties. Extensions of time shall apply only to that portion of the
Services affected by the delay and shall not apply to other portions of the Services not so
affected. The sole remedy of Designer for extensions of time shall be an extension of the
performance time at no cost to the City. If Additional Services are required as a result of an
excusable delay, the parties shall mutually agree thereto pursuant to the Additional Services
provision of this Agreement. Should Designer make an application for an extension of time,




Designer shall submit evidence that the insurance policies required by this Agreement remain in
effect during the requested additional period of time.

3.8  Additional Designer Services.

3.8.1 Request for Services. At City’s request, Designer may be asked to
perform services not otherwise included in this Agreement, not included within the basic
services listed in Exhibit “A” attached hereto, and/or not customarily furnished in accordance
with generally accepted design practice.

3.8.2 Definition. As used herein, “Additional Services” mean: (1) any work
which is determined by City to be necessary for the proper completion of the Project, but which
the parties did not reasonably anticipate would be necessary for the Designer to perform at the
execution of this Agreement; or (2) any work listed as Additional Services in Exhibit “A” attached
hereto. Designer shall not perform, nor be compensated for, Additional Services without prior
written authorization from City and without an agreement between the City and Designer as to
the compensation to be paid for such services. City shall pay Designer for any approved
Additional Services, pursuant to the compensation provisions herein, so long as such services
are not made necessary through the fault of Designer pursuant to the indemnification provision
of this Agreement.

3.8.3 Examples of Additional Services. Such Additional Services shall not
include any redesign or revisions to drawings, specifications or other documents when such
revisions are necessary in order to bring such documents into compliance with applicable laws,
rules, regulations or codes of which Designer was aware or should have been aware pursuant
to the laws and regulations provision of this Agreement above. Such Additional Services may
include, but shall not be limited to:

(a) Separately Bid Portions of Project. Plan preparation and/or
administration of work on portions of the Project separately bid.

(b) Furniture and Interior Design. Assistance to City, if requested, for
the selection of moveable furniture, equipment or articles which are not included in the
Construction Documents.

(c) Fault of Contractor. Services caused by delinquency, default or
insolvency of contractor, or by major defects in the work of the contractor, provided that any
such services made necessary by the failure of Designer to detect and report such matters
when it reasonably should have done so shall not be compensated.

(d) Inconsistent Approvals or Instructions. Revisions in drawings,
specifications or other documents when such revisions are inconsistent with written approvals or
instructions previously given and are due to causes beyond the control of Designer.

(e) Legal Proceedings. Serving as an expert witness on City's behalf
or attending legal proceedings to which the Designer is not a party.

(f) Damage Repair. Supervision of repair of damages to any

structure.



(9) Extra Environmental Services. Additional work required for
environmental conditions (e.g. asbestos or site conditions) not already contemplated within the
Designer's services for the Project.

3.9 City Responsibilities. City’s responsibilities shall include the following:

3.9.1 Data and Information. City shall make available to Designer all necessary
data and information concerning the purpose and requirements of the Project, including
scheduling and budget limitations, objectives, constraints and criteria. As part of the budget
limitation information, the City shall provide the Designer with a preliminary construction budget
(“City’s Preliminary Construction Budget”).

3.9.2 Project Survey. If required pursuant to the scope of the Project and if
requested by Designer, City shall furnish Designer with, or direct Designer to procure at City’s
expense, a survey of the Project site prepared by a registered surveyor or civil engineer, any
other record documents which shall indicate existing structures, land features, improvements,
sewer, water, gas, electrical and utility lines, topographical information and boundary
dimensions of the site, and any other such pertinent information.

3.9.3 Bid Phase. Distribute Construction Documents to bidders and conduct
the opening and review of bids for the Project.

3.9.4 Testing. Retain consultant(s) to conduct chemical, mechanical, soils,
geological or other tests required for proper design of the Project, and furnish such surveys,
borings, test pits, and other tests as may be necessary to reveal conditions of the site which
must be known to determine soil condition or to ensure the proper development of the required
drawings and specifications.

3.9.5 Required Inspections and Tests. Retain consultant(s) to conduct
materials testing and inspection or environmental/hazardous materials testing and inspection
pursuant to any applicable laws, rules or regulations.

3.9.6 Fees of Reviewing or Licensing Agencies. Directly pay or reimburse the
payment of all fees required by any reviewing or licensing agency, or other agency having
approval jurisdiction over the Project.

3.9.7 City’s Representative. The City hereby designates the City Manager, or
his or her designee, to act as its representative for the performance of this Agreement (“City’s
Representative”). City’s Representative shall have the power to act on behalf of the City for all
purposes under this Contract. The City Manager hereby designates Steve Erickson, CIP
Manager, or his or her designee, as the City’s contact for the implementation of the Services
hereunder. Contractor shall not accept direction or orders from any person other than the City’s
Representative or his or her designee.

3.9.8 Review and Approved Documents. Review all documents submitted by
Designer, including change orders and other matters requiring approval by the City Council or
other officials. City shall advise Designer of decisions pertaining to such documents within a
reasonable time after submission, so as not to cause unreasonable delay as provided in the
excusable delay provisions of this Agreement above.




3.10 Compensation.

3.10.1 Designer’s Compensation for Basic Services. City shall pay to Designer,
for the performance of all Services rendered under this Agreement, the total not to exceed
amount of Five Hundred Forty Four Thousand Nine Hundred Ninety Four Dollars ($544,994.00)
(“Total Compensation”). This Total Compensation amount shall be based upon, and may be
adjusted according to, the fee schedule and related terms and conditions attached hereto as
Exhibit “B” and incorporated herein by reference. The Total Compensation, as may be adjusted
upon mutual agreement, shall constitute complete and adequate payment for Services under
this Agreement.

3.10.2 Payment for Additional Services. At any time during the term of this
Agreement, City may request that Designer perform Additional Services. As used herein,
Additional Services means any work which is determined by City to be necessary for the proper
completion of the Project, but which the Parties did not reasonably anticipate would be
necessary at the execution of this Agreement. Any additional work in excess of this amount
must be approved by the City. If authorized, such Additional Services will be compensated at
the rates and in the manner set forth in Exhibit “C” attached hereto and incorporated herein by
reference, unless a flat rate or some other form of compensation is mutually agreed upon by the
parties. If City requires Designer to hire consultants to perform any Additional Services,
Designer shall be compensated therefore at the rates and in the manner set forth in Exhibit “C”
attached hereto and incorporated herein by reference, unless a flat rate or some other form of
compensation is mutually agreed upon by the parties. City shall have the authority to review
and approve the rates of any such consultants. In addition, Designer shall be reimbursed for
any expenses incurred by such consultants pursuant to the terms and conditions of Section
3.10.3.

3.10.3 Reimbursable Expenses. Reimbursable expenses are in addition to
compensation for the Services and Additional Services. Designer shall not be reimbursed for
any expenses unless authorized in writing by City, which approval may be evidenced by
inclusion in Exhibit “C” attached hereto. Such reimbursable expenses shall include only those
expenses which are reasonably and necessarily incurred by Designer in the interest of the
Project. Designer shall be required to acquire prior written consent in order to obtain
reimbursement for the following: (1) extraordinary transportation expenses incurred in
connection with the Project; (2) out-of-town travel expenses incurred in connection with the
Project; (3) fees paid for securing approval of authorities having jurisdiction over the Project; (4)
bid document duplication costs in excess of $1,000; and (5) other costs, fees and expenses in
excess of $1,000.

3.10.4 Payment to Designer. Designer's compensation and reimbursable
expenses shall be paid by City to Designer no more often than monthly. Such periodic
payments shall be made based upon the percentage of work completed, and in accordance with
the phasing and funding schedule provided in Exhibit “B” and the compensation rates indicated
in Exhibit “C” attached hereto and incorporated herein by reference. In order to receive
payment, Designer shall present to City an itemized statement which indicates Services
performed, percentage of Services completed, method for computing the amount payable, and
the amount to be paid. The statement shall describe the amount of Services provided since the
initial commencement date, or since the start of the subsequent billing periods, as appropriate,
through the date of the statement, as well as those expenses for which reimbursement is
requested for that statement period. The amount paid to Designer shall never exceed the
percentage amounts authorized by the phasing and funding schedule located in Exhibit “B”




attached hereto. City shall, within thirty (30) days of receiving such statement, review the
statement and pay all approved charges thereon pursuant to the provisions of Civil Code
Section 3320. Disputed amounts shall be resolved by the parties in a mutually agreeable
manner.

Payments made for Additional Services shall be made in installments, not more often
than monthly, proportionate to the degree of completion of such services or in such other
manner as the parties shall specify when such services are agreed upon, and in accordance
with any authorized fee or rate schedule. In order to receive payment, Designer shall present to
City an itemized statement which indicates the Additional Services performed, percentage of
Additional Services completed, method for computing the amount payable, and the amount to
be paid. The statement shall describe the amount of Additional Services provided since the
initial commencement date, or since the start of the subsequent billing periods, as appropriate,
through the date of the statement. City shall, within thirty (30) days of receiving such statement,
review the statement and pay all approved charges thereon pursuant to the provisions of Civil
Code Section 3320. Disputed amounts shall be resolved by the parties in a mutually agreeable
manner.

Upon cancellation or termination of this Agreement, Designer shall be compensated as
set forth in the termination provision herein.

3.10.5 Withholding Payment to Designer. The City may withhold payment, in
whole or in part, to the extent reasonably necessary to protect the City from claims, demands,
causes of action, costs, expenses, liabilities, losses, damages, or injuries of any kind to the
extent arising out of or caused by the negligence, recklessness, or willful misconduct protected
under the indemnification provisions of this Agreement. Failure by City to deduct any sums from
a progress payment shall not constitute a waiver of the City’s right to such sums. The City may
keep any moneys which would otherwise be payable at any time hereunder and apply the
same, or so much as may be necessary therefor, to the payment of any expenses, losses, or
damages as determined by the City, incurred by the City for which Designer is liable under the
Agreement or state law. Payments to the Designer for compensation and reimbursable
expenses due shall not be contingent on the construction, completion or ultimate success of the
Project. Payment to the Designer shall not be withheld, postponed, or made contingent upon
receipt by the City of offsetting reimbursement or credit from parties not within the Designer’s
reasonable control.

3.10.6 Prevailing Wages. Designer is aware of the requirements of California
Labor Code Sections 1720, et seq., and 1770, et seq., as well as California Code of
Regulations, Title 8, Section 16000, et seq., (“Prevailing Wage Laws”), which require the
payment of prevailing wage rates and the performance of other requirements on certain “public
works” and “maintenance” projects. If the Services are being performed as part of an applicable
“public works” or “maintenance” project, as defined by the Prevailing Wage Laws, and if the total
compensation is $1,000 or more, Designer agrees to fully comply with and to require its
consultants to fully comply with such Prevailing Wage Laws. City shall provide Designer with a
copy of the prevailing rates of per diem wages in effect at the commencement of this
Agreement. Designer shall make copies of the prevailing rates of per diem wages for each
craft, classification or type of worker needed to execute the Services available to interested
parties upon request, and shall post copies at the Designer’s principal place of business and at
the Project site. Designer shall defend, indemnify and hold the City, its officials, officers,
employees and agents free and harmless from any claims, liabilities, costs, penalties or interest
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arising out of any failure or alleged failure of the Designer or its consultants to comply with the
Prevailing Wage Laws.

3.10.7 Registration. If the Services are being performed as part of an applicable
“public works” or “maintenance” project, then pursuant to Labor Code Sections 1725.5 and
1771.1, the Designer and all subconsultants performing such Services must be registered with
the Department of Industrial Relations. Designer shall maintain registration for the duration of
the Project and require the same of any subconsultants, as applicable. This Project may also
be subject to compliance monitoring and enforcement by the Department of Industrial Relations.
It shall be Designer’s sole responsibility to comply with all applicable registration and labor
compliance requirements.

3.11 Notice to Proceed.

Designer shall not proceed with performance of any Services under this Agreement
unless and until the City provides a written notice to proceed.

3.12 Termination, Suspension and Abandonment.

3.12.1 Grounds for Termination; Designer’s Termination for Cause. City hereby
reserves the right to suspend or abandon, at any time and for any reason, all or any portion of
the Project and the construction work thereon, or to terminate this Agreement at any time with or
without cause. Designer shall be provided with at least seven (7) days advanced written notice
of such suspension, abandonment or termination. In the event of such suspension,
abandonment or termination, Designer shall be paid for Services and reimbursable expenses
rendered up to the date of such suspension, abandonment or termination, pursuant to the
schedule of payments provided for in this Agreement, less any claims against or damages
suffered by City as a result of the default, if any, by Designer. Designer hereby expressly
waives any and all claims for damages or compensation arising under this Agreement, except
as set forth herein, in the event of such suspension, abandonment or termination. Designer
may terminate this Agreement for substantial breach of performance by the City such as failure
to make payment to Designer as provided in this Agreement.

3.12.2 City’s Suspension of Work. If Designer’s Services are suspended by City,
City may require Designer to resume such Services within ninety (90) days after written notice
from City. When the Project is resumed, the Total Compensation and schedule of Services shall
be equitably adjusted upon mutual agreement of the City and Designer.

3.12.3 Documents and Other Data. Upon suspension, abandonment or
termination, Designer shall provide to City all preliminary studies, sketches, working drawings,
specifications, computations, and all other Project Documents, as defined below, to which City
would have been entitled at the completion of Designer’s Services under this Agreement. Upon
payment of the amount required to be paid to Designer pursuant to the termination provisions of
this Agreement, City shall have the rights, as provided in this Agreement hereinafter, to use
such Project Documents prepared by or on behalf of Designer under this Agreement. Designer
shall make such documents available to City upon request and without additional compensation
other than as may be approved as a reimbursable expense.

3.12.4 Employment of other Designers. In the event this Agreement is
terminated in whole or in part as provided herein, City may procure, upon such terms and in
such manner as it may determine appropriate, services similar to those terminated.
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3.13 Ownership and Use of Documents; Confidentiality.

3.13.1 Ownership. All plans, specifications, original or reproducible
transparencies of working drawings and master plans, preliminary sketches, design
presentation drawings, structural computations, estimates and any other documents prepared
pursuant to this Agreement, including, but not limited to, any other works of authorship fixed in
any tangible medium of expression such as writings, physical drawings and data magnetically or
otherwise recorded on computer diskettes (hereinafter referred to as the “Project Documents”)
shall be and remain the property of City. Although the official copyright in all Project Documents
shall remain with the Designer or other applicable subcontractors or consultants, the Project
Documents shall be the property of City whether or not the work for which they were made is
executed or completed. Within thirty (30) calendar days following completion of the Project,
Designer shall provide to City copies of all Project Documents required by City. In addition,
Designer shall retain copies of all Project Documents on file for a minimum of fifteen (15) years
following completion of the Project, and shall make copies available to City upon the payment of
reasonable duplication costs. Before destroying the Project Documents following this retention
period, Designer shall make a reasonable effort to notify City and provide City with the
opportunity to obtain the documents.

3.13.2 Right to Use. Designer grants to City the right to use and reuse all or part
of the Project Documents, at City’s sole discretion and with no additional compensation to
Designer, for the following purposes:

(a) The construction of all or part of this Project.

(b) The repair, renovation, modernization, replacement,
reconstruction or expansion of this Project at any time;

(c) The construction of another project by or on behalf of the City for
its ownership and use;

City is not bound by this Agreement to employ the services of Designer in the event such
documents are used or reused for these purposes. City shall be able to use or reuse the
Project Documents for these purposes without risk of liability to the Designer or third parties with
respect to the condition of the Project Documents, and the use or reuse of the Project
Documents for these purposes shall not be construed or interpreted to waive or limit City’s right
to recover for latent defects or for errors or omissions of the Designer.

Any use or reuse by City of the Project Documents on any project other than this Project
without employing the services of Designer shall be at City’s own risk with respect to third
parties. If City uses or reuses the Project Documents on any project other than this Project, it
shall remove the Designer’s seal from the Project Documents and hold harmless Designer and
its officers, directors, agents and employees from claims arising out of the negligent use or re-
use of the Project Documents on such other project.

3.13.3 License. This Agreement creates a non-exclusive and perpetual license
for City to copy, use, modify or reuse any and all Project Documents and any intellectual
property rights therein. Designer shall require any and all subcontractors and consultants to
agree in writing that City is granted a non-exclusive and perpetual license for the work of such
subcontractors or consultants performed pursuant to this Agreement.
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3.13.4 Right to License. Designer represents and warrants that Designer has
the legal right to license any and all copyrights, designs and other intellectual property
embodied in the Project Documents that Designer prepares or causes to be prepared pursuant
to this Agreement. Designer shall indemnify and hold City harmless pursuant to the
indemnification provisions of this Agreement for any breach of this Section. Designer makes no
such representation and warranty in regard to previously prepared designs, plans,
specifications, studies, drawings, estimates or other documents that were prepared by design
professionals other than Designer and provided to Designer by City.

3.13.5 Confidentiality. All Project Documents, either created by or provided to
Designer in connection with the performance of this Agreement, shall be held confidential by
Designer to the extent they are not subject to disclosure pursuant to the Public Records Act. All
Project Documents shall not, without the written consent of City, be used or reproduced by
Designer for any purposes other than the performance of the Services. Designer shall not
disclose, cause or facilitate the disclosure of the Project Documents to any person or entity not
connected with the performance of the Services or the Project. Nothing furnished to Designer
which is otherwise known to Designer or is generally known, or has become known, to the
related industry shall be deemed confidential. Designer shall not use City’s name or insignia,
photographs of the Project, or any publicity pertaining to the Services or the Project in any
magazine, trade paper, newspaper, television or radio production or other similar medium
without the written consent of City.

3.14 Indemnification.

3.14.1 Scope of Indemnity. To the fullest extent permitted by law, Designer shall
defend, indemnify and hold the City, its directors, officials, officers, employees, volunteers and
agents free and harmless from any and all claims, demands, causes of action, costs, expenses,
liability, loss, damage or injury of any kind, in law or equity, to property or persons, including
wrongful death, in any manner arising out of, pertaining to, or incident to any alleged acts, errors
or omissions, or willful misconduct of Designer, its officials, officers, employees, subcontractors,
consultants or agents in connection with the performance of the Designer's Services, the Project
or this Agreement, including without limitation the payment of all consequential damages, expert
witness fees and attorneys’ fees and other related costs and expenses. Notwithstanding the
foregoing, to the extent Designer's Services are subject to Civil Code Section 2782.8, the above
indemnity shall be limited, to the extent required by Civil Code Section 2782.8, to claims that
arise out of, pertain to, or relate to the negligence, recklessness, or willful misconduct of the
Designer.

3.14.2 Additional Indemnity Obligations. To the fullest extent permitted by law,
Designer shall defend, with counsel of City's choosing and at Designer's own cost, expense and
risk, any and all claims, suits, actions or other proceedings of every kind covered by Section
3.14.1 that may be brought or instituted against City; or its directors, officials, officers,
employees, volunteers and agents. Designer shall pay and satisfy any judgment, award or
decree that may be rendered against City; or its directors, officials, officers, employees,
volunteers and agents as part of any such claim, suit, action or other proceeding. Designer
shall also reimburse City for the cost of any settlement paid by City or its directors, officials,
officers, employees, agents or volunteers as part of any such claim, suit, action or other
proceeding. Such reimbursement shall include payment for City's attorney's fees and costs,
including expert witness fees. Designer shall reimburse City; and its directors, officials, officers,
employees, agents, and/or volunteers, for any and all legal expenses and costs incurred by
each of them in connection therewith or in enforcing the indemnity herein provided. Designer's
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obligation to indemnify shall not be restricted to insurance proceeds, if any, received by the City,
its directors, officials; officers, employees, agents or volunteers.

3.15 Insurance. Designer shall not commence work under this Agreement until it has
provided evidence satisfactory to the City that it has secured all insurance required under
Exhibit “D” (Insurance Requirements), attached hereto and incorporated herein by this
reference. In addition, Designer shall not allow any subconsultant to commence work on any
subcontract until it has provided evidence satisfactory to the City that the subconsultant has
secured all insurance required therein.

3.16 Records.

Designer shall maintain complete and accurate records with respect to all costs and
expenses incurred under this Agreement. All such records shall be clearly identifiable.
Designer shall allow a representative of City during normal business hours to examine, audit,
and make transcripts or copies of such records and any other documents created pursuant to
this Agreement. Designer shall allow inspection of all work, data, documents, proceedings, and
activities related to the Agreement for a period of five (5) years from the date of final payment
under this Agreement.

3.17 Standardized Manufactured Items.

Designer shall cooperate and consult with City in the use and selection of manufactured
items on the Project, including but not limited to, paint, hardware, plumbing, mechanical and
electrical equipment, fixtures, roofing materials and floor coverings. All such manufactured
items shall be standardized to City’s criteria to the extent such criteria do not interfere with
building design.

3.18 Limitation of Agreement.

This Agreement is limited to and includes only the work included in the Project described
herein. Any additional or subsequent construction at the site of the Project, or at any other City
site, will be covered by, and be the subject of, a separate Agreement for design services
between City and the designer chosen therefor by City.

3.19 Mediation.

Disputes arising from this Agreement may be submitted to mediation if mutually
agreeable to the parties hereto. The type and process of mediation to be utilized shall be
subject to the mutual agreement of the parties.

3.20 Successors and Assigns.

This Agreement shall be binding upon and shall inure to the benefit of the successors in
interest, executors, administrators and assigns of each party to this Agreement. However,
Designer shall not assign or transfer by operation of law or otherwise any or all of its rights,
burdens, duties or obligations without the prior written consent of City. Any attempted
assignment without such consent shall be invalid and void.
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3.21 Asbestos Certification.

Designer shall certify to City, in writing and under penalty of perjury, that to the best of its
knowledge, information and belief no asbestos-containing material or other material deemed to
be hazardous by the state or federal government was specified as a building material in any
construction document that the Designer prepares for the Project. Designer shall require all
consultants who prepare any other documents for the Project to submit the same written
certification. Designer shall also assist the City in ensuring that contractors provide City with
certification, in writing and under penalty of perjury, that to the best of their knowledge,
information and belief no material furnished, installed or incorporated into the Project contains
asbestos or any other material deemed to be hazardous by the state or federal government.
These certifications shall be part of the final Project submittal. Designer shall include
statements in its specifications that materials containing asbestos or any other material deemed
to be hazardous by the state or federal government are not to be included.

3.22 No Third Party Rights.

This Agreement shall not create any rights in, or inure to the benefits of, any third party
except as expressly provided herein.

3.23 Governing Law.

This Agreement shall be construed in accordance with, and governed by, the laws of the
State of California. Venue shall be in Santa Clara County.

3.24 Exhibits and Recitals.

All exhibits and recitals contained herein and attached hereto are material parts of this
Agreement and are incorporated as if fully set forth.

3.25 Severability.

Should any provision in the Agreement be held by a court of competent jurisdiction to be
invalid, void, or unenforceable, the remaining provisions shall continue in full force and effect.

3.26 Non-Waiver.

None of the provisions of this Agreement shall be considered waived by either party,
unless such waiver is specifically specified in writing.

3.27 Safety.

Designer shall execute and maintain its work so as to avoid injury or damage to any
person or property. In carrying out its Services, the Designer shall at all times be in compliance
with all applicable local, state and federal laws, rules and regulations, and shall exercise all
necessary precautions for the safety of its employees, consultant and subcontractors
appropriate to the nature of the work and the conditions under which the work is to be
performed.
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3.28 Harassment Policy.

Designer shall provide a copy of the City's Harassment Policy to each of its employees
assigned to perform the tasks under this Agreement. Designer shall submit to the City's
Personnel Manager a statement signed by each of its employees who are assigned to perform
the Services under this Agreement certifying receipt of City's Harassment Policy and certifying
that they have read the Harassment Policy. A finding by the City that any of Designer's
employees has harassed a City employee shall be grounds for appropriate discipline, up to and
including such employee's removal from performance of this Agreement at City's request.

3.29 Delivery of Notices.
All notices permitted or required under this Agreement shall be given to the respective

parties at the following address, or at such other address as the respective parties may provide
in writing for this purpose:

CITY: CONSULTANT:

City of Milpitas IBI Group Architecture Planning

455 E. Calaveras Boulevard 160 West Santa Clara Street, Suite 800
Milpitas, California 95035 San Jose, California 95113

Attn: Steven Erickson, CIP Manager Attn: Walter Estay, Managing Principal

Such notice shall be deemed made when personally delivered or when mailed, forty-
eight (48) hours after deposit in the U.S. Malil, first class postage prepaid and addressed to the
party at its applicable address. Actual notice shall be deemed adequate notice on the date
actual notice occurred, regardless of the method of service.

3.30 Time of Essence.
Time is of the essence for each and every provision of this Agreement.
3.31 City’s Right to Employ Other Consultants.

City reserves right to employ other consultants, including designers, in connection with
this Project or other projects.

3.32 Prohibited Interests.

3.32.1 Solicitation. Designer maintains and warrants that it has not employed
nor retained any company or person, other than a bona fide employee working solely for
Designer, to solicit or secure this Agreement. Further, Designer warrants that it has not paid nor
has it agreed to pay any company or person, other than a bona fide employee working solely for
Designer, any fee, commission, percentage, brokerage fee, gift or other consideration
contingent upon or resulting from the award or making of this Agreement. For breach or
violation of this warranty, City shall have the right to rescind this Agreement without liability.

3.32.2 Conflict of Interest. For the term of this Agreement, no director, official,
officer or employee of City, during the term of his or her service with City, shall have any direct
interest in this Agreement, or obtain any present or anticipated material benefit arising
therefrom.
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3.33 Equal Opportunity Employment.

Designer represents that it is an equal opportunity employer and that it shall not
discriminate against any employee or applicant for employment because of race, religion, color,
national origin, ancestry, sex, age or any other classification protected by federal or state law.
Such non-discrimination shall include, but not be limited to, all activities related to initial
employment, upgrading, demotion, transfer, recruitment or recruitment advertising, layoff or
termination. Designer shall also comply with all relevant provisions of City’s minority business
enterprise program, affirmative action plan or other related programs or guidelines currently in
effect or hereinafter enacted.

3.34 Labor Certification.

By its signature hereunder, Designer certifies that it is aware of the provisions of Section
3700 of the California Labor Code which require every employer to be insured against liability
for Worker’s Compensation or to undertake self-insurance in accordance with the provisions of
that Code, and agrees to comply with such provisions before commencing the performance of
the Services.

3.35 Subcontracting.

As specified in this Agreement, Designer shall not subcontract any portion of the
Services required by this Agreement, except as expressly stated herein, without prior written
approval of City. Subcontracts, if any, shall contain a provision making them subject to each
and every provision of this Agreement.

3.36 Supplemental Conditions.

Any supplemental conditions shall be attached as an exhibit to this Agreement, and that
exhibit shall be incorporated herein by reference.

3.37 Entire Agreement.

This Agreement, with its exhibits, contains the entire agreement of the parties hereto,
and supersedes any and all other prior or contemporaneous negotiations, understandings and
oral or written agreements between the parties hereto. Each party acknowledges that no
representations, inducements, promises or agreements have been made by any person which
are not incorporated herein, and that any other agreements shall be void. Furthermore, any
modification of this Agreement shall only be effective if in writing signed by all parties hereto.

[SIGNATURES ON FOLLOWING PAGE]

17



SIGNATURE PAGE FOR DESIGN SERVICES AGREEMENT
BETWEEN THE CITY OF MILPITAS
AND IBI GROUP ARCHITECTURE PLANNING

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first
written above.

CITY OF MILPITAS CONSULTANT

Approved By: IBI Group Architecture Planning
Thomas C. Williams, City Manager Signature

Date Name

Approved As To Form:

Title

Christopher J. Diaz, City Attorney

Date
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EXHIBIT “A”
DESIGNER’S SCOPE OF SERVICES

1. GENERAL REQUIREMENTS.

1.1 Basic Services. Designer agrees to perform all the necessary professional
design, engineering (e.g. mechanical, electrical, plumbing, structural, site engineering, and any
other necessary engineering services mutually agreeable to the parties) and construction
administration services for the Project in a timely and professional manner, consistent with the
standards of the profession, including those provided for herein.

1.2 Exclusions from Basic Services. The following services shall be excluded
from the basic services listed above: [INSERT IF APPLICABLE] [COMMON EXCLUSIONS:
civil engineering, landscape architectural, soils engineering, geotechnical services,
hazardous waste or toxic substances engineering or other SERVICES.]

1.3 Additional Services. Designer shall perform the following Additional Services
for the Project: [INSERT ADDITIONAL SERVICES OR “N/A” IF NOT APPLICABLE]

1.4 Communication with City. Designer shall participate in consultations and
conferences with authorized representatives of City and/or other local, regional, or state
agencies concerned with the Project, which may be necessary for the completion of the Project
or the development of the drawings, specifications and documents in accordance with the
applicable standards and requirements of law and the City. Such consultations and
conferences shall continue throughout the planning and construction of the Project and the
contractor’s warranty period. Designer shall take direction only from the City’s Representative,
or any other representative specifically designated by the City for this Project, including any
construction manager hired by the City.

1.5 Coordination and Cooperation with Construction Manager. The City may
hire a construction manager to administer and coordinate all or any part of the Project on its
behalf. If the City does so, it shall provide a copy of its agreement with the construction
manager so that the Designer will be fully aware of the duties and responsibilities of the
construction manager. The Designer shall cooperate with the construction manager and
respond to any requests or directives authorized by the City to be made or given by the
construction manager. The Designer shall request clarification from the City in writing if the
Designer should have any questions regarding the authority of the construction manager.

2. INITIAL PLANNING PHASE.

During the initial planning phase of the Project, Designer shall do all of the following, as
well as any incidental services thereto:

2.1 Project Feasibility. Provide advice and assistance to City in determining the
feasibility of the Project, analysis of the type and quality of materials and construction to be
selected, the site location, and other initial planning matters.

2.2 Meeting Budget and Project Goals. Designer shall notify City in writing of
potential complications, cost overruns, unusual conditions, and general needs that potentially



impact the Project budget and time line, including the City’s Preliminary Construction Budget.
Designer shall use its best judgment in determining the balance between the size, type and
quality of construction to achieve a satisfactory solution within the Project’s budget and
construction allowance. It shall be the duty of the Designer to design the Project within budget.
As discussed herein, including in Section 7.3, if the lowest responsive and responsible bid for
the Project exceeds the budget by the stated amount, Designer may be required to make the
necessary changes in the drawing and specifications, at its sole cost and expense, to bring the
bids within the required budget.

2.3 Permits, Approvals and Authorizations. As indicated in Section 3.5.4 of the
Agreement, Designer shall assist City in securing easements, encroachment permits, rights of
way, dedications, infrastructures and road improvements, as well as coordinating with utilities
and adjacent property owners.

3. SCHEMATIC PLAN PHASE.

During the schematic plan phase of the Project, Designer shall do all of the following, as
well as any incidental services thereto:

3.1 Funding Documents. Designer shall provide a site plan and all other Project-
related information necessary and required for an application by City to any federal, state,
regional, or local agencies for funds to finance the construction Project.

3.2  Schematic Plans. In cooperation with City, Designer shall prepare preliminary
plans and studies, schematic drawings, site utilization plans, and phasing plans showing the
scale and relationship of the components of the Project, the plot plan development at the site,
and the proposed design concept of the buildings (“Schematic Plans”). Designer shall
incorporate the functional requirements of City into the Schematic Plans. The Schematic Plans
shall meet all laws, rules and regulations of the State of California. The Schematic Plans shall
show all rooms incorporated in each building of the Project in single-line drawings, and shall
include all revisions required by City or by any federal, state, regional or local agency having
jurisdiction over the Project. All design drawings for the Project shall be in a form suitable for
reproduction.

3.3 Preliminary Project Budget. Designer shall use the City’s Preliminary
Construction Budget and its own expertise and experience with the Project to establish a
preliminary project budget or allowance in a format required by City (“Designer’s Preliminary
Project Budget”). The purpose of the Designer’s Preliminary Project Budget is to show the
probable Project cost in relation to City’s Preliminary Construction Budget and the construction
standards of any applicable funding agency. If Designer perceives site considerations which
render the Project expensive or cost prohibitive, Designer shall disclose such conditions in
writing to City immediately. As discussed herein, including in Section 7.3, if the lowest
responsive and responsible bid for the Project exceeds the budget by more than the stated
amount, Designer may be required to make the necessary changes in the drawings and
specifications, at its sole cost and expense, to bring the bids within the required budget
Designer shall provide a preliminary written time schedule for the performance of all
construction work on the Project.

3.4 Copies of Schematic Plans and Other Documents. Designer, at its own
expense, shall provide a complete set of the Schematic Plans described herein for City’s review
and approval. Additionally, at City’s expense, Designer shall provide such documents as may



be required by any federal, state, regional or local agencies concerned with the Project. Any
additional copies required by City shall be provided at actual cost to City.

4. DESIGN DEVELOPMENT PHASE.

During the design development phase of the Project, Designer shall do all of the
following, as well as any incidental services thereto:

41 Desigh Development Documents. Once City provides Designer with specific
written approval of the Schematic Plans described herein, Designer shall prepare design
development documents consisting of: (1) site and floor plans; (2) elevations; and (3) any other
drawings and documents sufficient to fix and describe the types and makeup of materials, as
well as the size and character of the Project’s structural, mechanical and electrical systems, and
to outline the Project specifications (“Design Development Documents”). The Design
Development Documents shall be prepared in sufficient form to present to the City Council for
approval.

4.2 Copies of Design Development and Other Documents. Designer, at its own
expense, shall provide a complete set of the Design Development Documents described herein
for City’s review and approval. Additionally, at City’s expense, Designer shall provide such
documents as may be required by any federal, state, regional or local agencies concerned with
the Project. Any additional copies required by City shall be provided at actual cost to City.

4.3 Updated Project Budget. Designer shall use its Preliminary Project Budget and
expertise and experience with the Project to establish an updated estimate of probable
construction costs, containing detail consistent with the Design Development Documents as set
forth herein and containing a breakdown based on types of materials and specifications
identified herein (“Designer’s Updated Project Budget”).

4.4 Timetable. Designer shall provide a written timetable for full and adequate
completion of the Project to City.

4.5 Application for Approvals. Designer shall assist City in applying for and
obtaining required approvals from all federal, state, regional or local agencies concerned with
the Project. Designer shall furnish and process all design and engineering information required
to prepare and process applications to applicable utilities in order to secure priorities and
materials, to aid in the construction of the Project and to obtain final Project approval and
acceptance by any of the above agencies as may be required.

4.6 Color and Other Aesthetic Issues. Designer shall provide, for City’s review
and approval, a preliminary schedule of all color materials and selections of textures, finishes
and other matters involving an aesthetic decision about the Project.

5. FINAL WORKING DRAWINGS AND SPECIFICATIONS.

During the final working drawings and specifications phase of the Project, Designer shall
do all of the following, as well as any incidental services thereto:

5.1 Final Working Drawings and Specifications. Once City provides Designer
with specific written approval of the Design Development Documents described herein,
Designer shall prepare such complete working drawings and specifications as are necessary for



developing complete bids and for properly executing the Project work in an efficient and
thorough manner (“Final Working Drawings and Specifications”). Such Final Working Drawings
and Specifications shall be developed from the Schematic Plans and Design Development
Documents approved by City. The Final Working Drawings and Specifications shall set forth in
detail all of the following: (1) the Project construction work to be done; (2) the materials,
workmanship, finishes, and equipment required for the architectural, structural, mechanical, and
electrical systems; and (3) the utility service connection equipment and site work. As indicated
in Section 3.9.2 of the Agreement, City may be requested to supply Designer with the necessary
information to determine the proper location of all improvements on and off site, including record
drawings (“as-built drawings”) in City’s possession. Designer will make a good-faith effort to
verify the accuracy of such information by means of a thorough interior and exterior visual
survey of site conditions. City shall also make a good-faith effort to verify the accuracy of the
as-built drawings and provide any supplemental information to Designer which may not be
shown on the as-built drawings.

5.2 Form. The Final Working Drawings and Specifications must be in such form as
will enable Designer and City to secure the required permits and approvals from all federal,
state, regional or local agencies concerned with the Project. In addition, the Final Working
Drawings and Specifications must be in such form as will enable City to obtain, by competitive
bidding, a responsible and responsive bid within the applicable budgetary limitations and cost
standards. The Final Working Drawings and Specifications shall be clear and legible so that
uniform copies may be on standard architectural size paper, properly indexed and numbered,
and shall be capable of being clearly copied and assembled in a professional manner by
Designer.

5.3  Approval and Revisions. City shall review, study, and check the Final Working
Drawings and Specifications presented to it by Designer, and request any necessary revisions
or obtain any necessary approvals by the City Council, subject to the approval of all federal,
state, regional or local agencies concerned with the Project. Designer shall make all City-
requested changes, additions, deletions, and corrections in the Final Working Drawings and
Specifications at no additional cost, so long as they are not in conflict with the requirements of
public agencies having jurisdiction or prior approval, or inconsistent with earlier City direction or
Designer’'s professional judgment. Designer shall bring any such conflicts and/or
inconsistencies to the attention of City. The parties agree that Designer, and not the City,
possesses the requisite expertise to determine the constructability of the Final Working
Drawings and Specifications. However, the City reserves the right to conduct one or more
constructability review processes with the Final Working Drawings and Specifications, and to
hire an independent designer or other consultant to perform such reviews. Any such
independent constructability review shall be at City’s expense. Designer shall make all City-
requested changes, additions, deletions, and corrections in the Final Working Drawings and
Specifications which may result from any constructability review, at no additional cost to the
City, so long as they are not in conflict with the requirements of public agencies having
jurisdiction or prior approval, or inconsistent with earlier City direction or Designer’s professional
judgment. If such changes, additions, deletions or corrections are inconsistent with prior City
direction, Designer shall make such alterations and be compensated therefore pursuant to the
Additional Services provision of this Agreement.

5.4 Costs of Construction. It is understood by Designer that should the Final
Working Drawings and Specifications be ordered by City, City shall specify the sum of money
set aside to cover the total cost of construction of the work, exclusive of Designer’'s fees.
Should it become evident that the total construction cost will exceed the specified sum,



Designer shall at once present a statement in writing to the City’s Representative setting forth
this fact and giving a full statement of the cost estimates on which the conclusion is based.

5.5 Copies of Final Working Drawings and Specifications and Other
Documents. Designer, at its own expense, shall provide a complete set of the Final Working
Drawings and Specifications described herein for City’s review and approval. Additionally, at
City’s expense, Designer shall provide such documents as may be required by any federal,
state, regional or local agencies concerned with the Project. Any additional copies required by
City shall be provided at actual cost to City.

6. CONSTRUCTION CONTRACT DOCUMENTS.

During the construction contract documents phase of the Project, Designer shall do all of
the following, as well as any incidental services thereto:

6.1 Bid and Contract Documents. If so required by City, Designer shall assist City
in the completion of all bid and construction documents, including but not limited to, the Notice
Inviting Bids, Instructions to Bidders, Contract Bid Forms (including Alternate Bids as requested
by City), Contract, General Conditions, Supplementary General Conditions, Special Conditions,
DVBE and other applicable affirmative action documents, Performance Bond, Payment Bond,
Escrow Agreement for Security Deposits, and any other certifications and documents required
by federal, state and local laws, rules and regulations which may be reasonably required in
order to obtain bids responsive to the specifications and drawings. All such documents shall be
subject to the approval of City and City’s legal counsel.

6.2 Final Estimate. At the time of delivery of these bid and construction documents,
which shall include the Final Working Drawings and Specifications (collectively referred to
herein as the “Construction Documents”), Designer shall provide City with its final estimate of
probable construction cost (“Designer’'s Final Estimate”). As discussed herein, including in
Section 7.3, it shall be the Designer’s duty to design the Project within budget.

7. BID PHASE.

During the bid phase of the Project, Designer shall do all of the following, as well as any
incidental services thereto:

71 Reproducible Construction Documents. Once City provides Designer with
specific written approval of the Construction Documents and Designer’'s Final Estimate,
Designer shall provide to City one set of reproducible Construction Documents.

7.2 Distribution of Contract Documents and Review of Bids. Designer shall
assist City in distributing the Construction Documents to bidders and conducting the opening
and review of bids for the Project.

7.3 Over Budget. If the apparent lowest responsive and responsible bid on the
Project exceeds the Designer’s Final Estimate by more than five percent (5%), City may request
Designer to amend, at Designer’s sole cost and expense, the Final Drawings and Specifications
in order to rebid the Project and receive a lowest responsive and responsible bid equal to or
less than the Designer’s Final Estimate. All revisions necessary to bring the lowest responsible
and responsive bid within the Designer’s Final Estimate, including any omissions, deferrals or
alternates, shall be made in consultation with, and subject to the approval of, the City.



8. CONSTRUCTION PHASE.

During the construction phase of the Project, Designer shall do all of the following, as
well as any incidental services thereto:

8.1 Observation. The Project Designer shall observe work executed from the Final
Working Drawings and Specifications in person, provided that City may, in its discretion,
consent to such observation by another competent representative of Designer.

8.2  General Administration. Designer shall provide general administration of the
Construction Documents and the work performed by the contractors.

8.3 Pre-Construction Meeting.  Designer shall conduct one or more pre-
construction meetings, as the City determines is needed for the Project, with all interested
parties.

8.4  Site Visits of Contractor’s Work. Designer shall conduct site visits to observe
each contractors’ work for general conformance with the Construction Documents and with any
approved construction schedules or milestones. Such site visits shall be conducted as often as
are necessary and appropriate to the stage of construction, according to the City’s sole
discretion, but in no event less than weekly.

8.5 Site Visits of Inspector’'s Work. Designer shall conduct site visits to
communicate and observe the activities of the City inspectors. Such site visits shall be
conducted as often as is mutually acceptable to Designer and City. Designer shall direct the
City inspectors and the Project contractors to coordinate the preparation of record drawings
indicating dimensions and location of all “as-built” conditions, including but not limited to,
underground utility lines.

8.6  Coordination of Designer’s Consultants. Designer shall cause all architects,
engineers and other consultants, as may be hired by Designer or City, to observe the work
completed under their disciplines as required, and approve and review all test results for general
conformance with the Construction Documents.

8.7 Reports. Designer shall make regular reports as may be required by applicable
federal, state or local laws, rules or regulations, as well as the federal, state, regional or local
agencies concerned with the Project.

8.8 Construction Meetings; Minutes. Designer shall attend all construction
meetings and provide written reports/minutes to the City after each construction meeting in
order to keep City informed of the progress of the work. Such meetings shall occur at a
frequency necessary for the progress of the Project work, according to the City’s sole discretion,
but no less than weekly.

8.9 Written Reports. Designer shall make written reports to City as necessary to
inform City of problems arising during construction, changes contemplated as a result of each
such problems, and progress of the Project work.

8.10 Written Records. Designer shall keep accurate written records of the progress
and quality of the Project work and the time schedules, and shall advise the contractors and City
of any deviations from the time schedule which could delay timely completion of the Project.



8.11 Material and Test Reports. Designer shall check and process, in a timely
manner, all required material and test reports for the Project work. In addition, Designer shall
provide notice of any deficiencies in material or work reflected in such reports, as well as its
recommendation for correction of such deficiencies, to the contractors and City.

8.12 Review and Response to Submissions. Designer shall review and respond, in
a timely manner, to all schedules, submittals, shop drawings, samples, information requests,
change requests, and other submissions of the contractor and subcontractors for compliance
with, or alterations and additions to, the Construction Documents. Designer’s review and
response shall be done in such a manner so as to ensure the timely and uninterrupted progress
of the Project work.

8.13 Rejection of Work. Designer shall promptly reject, as discussed with City, work
or materials which do not conform to the Construction Documents. Designer shall immediately
notify the City and contractor(s) of such rejections. Designer shall also have the authority to
recommend to the City that additional inspection or testing of the work be performed, whether or
not such work is fabricated, installed or completed.

8.14 Substitutions. Designer shall consult with City, in a timely manner, with regard
to substitution of materials, equipment and laboratory reports thereof, prior to the City’s final
written approval of such substitutions. Designer’s consultation shall be done in such a manner
so as to ensure the timely and uninterrupted progress of the Project work.

8.15 Revised Documents and Drawings. Designer shall prepare, at no additional
expense to City, all documents and/or drawings made necessary by errors and omissions in the
originally approved Construction Documents.

8.16 Change Requests and Material Changes. Designer shall evaluate and advise
City, in a timely manner and in writing, of any change requests and material change(s) which
may be requested or necessary in the Project plans and specifications. Designer shall provide
the City with its opinion as to whether such change requests should be approved, denied or
revised. If the City has not hired a construction manager or other person to do so, the Designer
shall prepare and execute all change orders and submit them to the City for authorization. If the
City has designated a construction manager or other person to prepare all change orders, the
Designer shall review all change orders prepared by such person, execute them and deliver
them to the City for authorization if they meet with the Designer’s approval, or submit them to
the City with recommendations for revision or denial if necessary. Designer shall not order
contractors to make any changes affecting the contract price without approval by City of such a
written change order, pursuant to the terms of the Construction Documents. Designer may
order, on its own responsibility and pending City Council approval, changes necessary to meet
construction emergencies, if written approval of City’s Representative is first secured.

8.17 Applications for Payment. Designer shall examine, verify and approve
contractor’s applications for payment, and shall issue certificates for payment in amounts
approved by the City’s inspector.

8.18 Final Color and Product Selection. Designer shall coordinate final color and
product selection with City’s original design concept.

8.19 Substantial Completion. Designer shall determine the date of substantial
completion, in consultation with the City.



8.20 Punch List. After determining that the Project is substantially complete,
Designer shall participate in the inspection of the Project and shall review all remaining
deficiencies and minor items needed to be corrected or completed on the Project, including
those identified on the punch list prepared by the contractor (“Punch List ltems”). Designer shall
notify contractor in writing that all Punch List ltems must be corrected prior to final acceptance of
the Project and final payment. Designer shall also notify City of all Punch List Items.

8.21 Warranties. Designer shall review materials assembled by the contractor and
subcontractors with regard to all written warranties, guarantees, owners’ manuals, instruction
books, diagrams, record “as built” drawings, and any other materials required from the
contractors and subcontractors pursuant to the Construction Documents. Designer shall
coordinate and provide these materials to the City.

8.22 Certificate of Completion. Designer shall participate in any further inspections
of the Project necessary to issue Designer’s Certificate of Completion and final certificate for
payment.

8.23 Documents for Project Close-Out. Designer shall cause all other architects,
engineers and other consultants, as may be hired by Designer, to file any and all required
documentation with the City or other governmental authorities necessary to close out the
Project. Designer shall assist the City in obtaining such documentation from all other architects,
engineers, or other consultants.

9. AS-BUILT DRAWINGS.

During the as-built drawings phase of the Project, Designer shall do all of the following,
as well as any incidental services thereto:

9.1 As-Built Drawings and Specifications. Not later than thirty (30) days after
substantial completion of the Project, before receipt of final payment, Designer shall review and
forward the Final Working Drawings and Specifications, indicating on them all changes made by
change orders or otherwise pursuant to the Construction Documents, as well as all information
called for on the specifications, thus producing an “as-built” set of Final Working Drawings and
Specifications (“As-Built Drawings and Specifications”). The As-Built Drawings and
Specifications shall show, among other things, the location of all concealed pipe, buried conduit
runs and other similar elements within the completed Project. Designer shall personally review
and certify that the As-Built Drawings and Specifications are a correct representation of the
information supplied to Designer by any inspectors and the contractor, and shall obtain
certifications from any inspectors and the contractor that the drawings are correct.

9.2  Approval. Once City provides Designer with specific written approval of the As-
Built Drawings and Specifications, Designer shall forward to City the complete set of original As-
Built Drawings and Specifications or a complete set of reproducible duplicate As-Built Drawings
and Specifications. The tracing shall be of such quality that clear and legible prints may be
made without appreciable and objectionable loss of detalil.

9.3 Documents for Final Payment. Prior to the receipt of Designer’s final payment,
Designer shall forward to City all of the following: (1) one clear and legible set of reproductions
of the computations; (2) the original copy of the specifications; (3) the As-Built Drawings and
Specifications as required herein; and (4) Designer’s Certificate of Completion.



10. WARRANTY PERIOD.

During the warranty period phase of the Project, Designer shall do all of the following, as
well as any incidental services thereto:

10.1 Advice. Designer shall provide advice to City on apparent deficiencies in the
Project during any applicable warranty periods for the Project.



EXHIBIT “B”
FEE AND PHASING/FUNDING SCHEDULES

1. FEE SCHEDULE.

The Designer and City shall use the City’s Preliminary Construction Budget to establish
an estimate of the Designer’s Total Compensation based upon the following Fee Schedule:

FEE SCHEDULE
CONSTRUCTION % —
COSTS RATE (100% OR FRACTION
THEREOF)
first $500,000 % $
next $500,000 % $
next $1,000,000 % $
next $4,000,000 % $
next $4,000,000 % $
excess of $10,000,000 % $

The estimated Total Compensation shall be inserted in Section 3.10.1 of the Agreement.
For periodic payment purposes, this amount may be adjusted upon mutual agreement of the
City and Designer according to the Designer's Preliminary Project Budget, the Designer’s
Updated Project Budget and the Designer’s Final Estimate.

The actual Total Compensation will be determined based on the actual construction
costs for the Project. The term “Actual Construction Costs” shall be defined as: (1) the sum of
all of the contracts between the City and the contractors who will actually construct the Project
and for whose work Designer or its consultants prepared Final Working Drawings and
Specifications acceptable to the City; and (2) all authorized additive change orders for such
contracts, so long as any such additive change orders were not made necessary by the
negligent or willful acts or omissions of the Designer or its consultants; and (3) general
conditions and all other construction management fees for CM/multiple prime contracts, if any.
The Actual Construction Costs shall not include the following: (1) compensation paid to the
Designer, the Designer’s consultants or other consultants hired by the City; (2) the costs of land
or rights-of-way; (3) the costs of furnishings, equipment or other articles furnished by the City for
the Project; (4) testing and inspection fees; (5) reimbursable costs as outlined in this Agreement
or any other agreement for the Project; and (6) other costs which are the responsibility of the
City, including those provided for in Section 3.9 of the Agreement.



2. PHASING/FUNDING SCHEDULE.

Progress payments towards Total Compensation shall never exceed the following
percentages of Total Compensation as of the phase indicated:

Initial Planning Phase: percent (% )
Schematic Plan Phase: percent (% )
Design Development Phase: percent (% )
Final Working Drawings & Specifications Phase: percent (% )
Construction Contract Documents Phase: percent (% )
Bid Phase: percent (% )
Construction Phase: percent (% )
As-Built Drawings Phase: percent (% )
Warranty Period Phase: percent (% )




EXHIBIT “C”

COMPENSATION RATES AND REIMBURSABLE EXPENSES

1. HOURLY COMPENSATION RATES.

Senior/Consulting Principal

Principal Architect
Associates/Project Director
Senior Project Architect
Project Architect

Project Manager

Technical |

Technical Il

Technical Il

Technical IV

Construction Administrator |
Construction Administrator
Administrative |
Administrative Il
Administrative lll

Expert Witness Services

$ 200-255/Hr.

$ 160-195/Hr.
$ 140-175/Hr.
$ 135-185/Hr.
$ 110-160/Hr.
$ 110-130/Hr.
$ 80-115/Hr.
$ 54-90/Hr.

$ 60-80/Hr.

$ 55-75/Hr.

$ 125-160/Hr.
$ 90-125/Hr.
$ 70-95/Hr.

$ 45-75/Hr.

$ 35-50/Hr.

$ 350/Hr.

Architect’'s Consultants 1.2 x Cost to Architect

Reimbursable Expenses 1.2 x Cost to Architect

2. REIMBURSABLE EXPENSES.

Reimbursable expenses as listed above, shall not exceed Fifteen Thousand dollars
($15,000). [INSERT AUTHORIZED REIMBURSABLE EXPENSES] Expenses not listed here
are not chargeable to City. Reimbursable expenses are included in the total not-to-exceed
amount of compensation provided under this Agreement.



3. ADDITIONAL SERVICES.
Additional Services shall be computed at the actual hourly rates listed above.
4. ADDITIONAL CONSULTANTS.
If City requires Designer to hire consultants to perform any Additional Services, Designer

shall be compensated therefore at the Designer’s actual hourly rates plus 1.2 Cost to Architect.
Owner shall have the authority to review and approve the rates of any such consultants.



EXHIBIT “D”

INSURANCE REQUIREMENTS

Please refer to the insurance requirements listed below. Those that have an “X”
indicated in the space before the requirement apply to Designer’'s Agreement.

Designer shall procure and maintain for the duration of the Agreement insurance against
claims for injuries to persons or damages to property which may arise from or in connection with
the performance of the work hereunder and the results of that work by the Designer, its agents,
representatives, employees or subcontractors.

Designer shall provide its insurance broker(s)/agent(s) with a copy of these requirements
and request that they provide Certificates of Insurance complete with copies of all required
endorsements.

Designer shall furnish City with copies of original endorsements affecting coverage
required by this Exhibit C. The endorsements are to be signed by a person authorized by that
insurer to bind coverage on its behalf. All endorsements and certificates are to be received and
approved by City before work commences. City has the right to require Designer’s insurer to
provide complete, certified copies of all required insurance policies, including endorsements
affecting the coverage required by these specifications.

Commercial General Liability (CGL):

Coverage at least as broad as Insurance Services Office (“ISO”) Form CG 00 01 covering
CGL on an “occurrence” basis, including products and completed operations, property
damage, bodily injury and personal and advertising injury with limits no less than
$2,000,000 per occurrence. If a general aggregate limit applies, either the general
aggregate limit shall apply separately to this project/location or the general aggregate limit
shall be twice the required occurrence limit.

Coverage at least as broad as ISO Form CG 00 01 covering CGL on an “occurrence”
basis, including products and completed operations, property damage, bodily injury and
personal and advertising injury with limits no less than $1,000,000 per occurrence. If a
general aggregate limit applies, either the general aggregate limit shall apply separately to
this project/location or the general aggregate limit shall be twice the required occurrence
limit.

Coverage at least as broad as ISO Form CG 00 01 covering CGL on an “occurrence”
basis, including products and completed operations, property damage, bodily injury and
personal and advertising injury with limits no less than $5,000,000 per occurrence. If a
general aggregate limit applies, either the general aggregate limit shall apply separately to
this project/location or the general aggregate limit shall be twice the required occurrence
limit.

Automobile Liability:

_ Coverage at least as broad as ISO Form Number CA 0001 covering, Code 1 (any auto), of
if Designer has no owned autos, Code 8 (hired) and 9 (non-owned), with limits no less
than $1,000,000 per accident for bodily injury and property damage.
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__ Coverage at least as broad as ISO Form Number CA 0001 covering, Code 1 (any auto),
with limits no less than $5,000,000 per accident for bodily injury and property damage.

Garage keepers’ extra liability endorsement to extend coverage to all vehicles in the care,
custody and control of the Designer, regardless of where the vehicles are kept or driven.

Professional Liability (Errors and Omissions):

The Employer’s Liability policy shall be endorsed to waive any right of subrogation as
respects the City, its elected and appointed officials, officers, attorneys, agents, and employees.

Insurance appropriates to the Designer’s profession, with limit no less than $1,000,000
per occurrence or claim, $2,000,000 aggregate

(If Design/Build), with limits no less than $1,000,000 per occurrence or claim, and
$2,000,000 policy aggregate.

Insurance appropriates to the Designer’s profession, with limit no less than per
occurrence or claim, aggregate

Workers’ Compensation Insurance:

Insurance as required by the State of California, with Statutory Limits, and Employer’s
Liability Insurance with limit of no less than $1,000,000 per accident for bodily injury or
disease. (Not required if Designer provides written verification it has no employees)

The Designer makes the following certification, required by section 1861 of the California
Labor Code:

| am aware of the provisions of Section 3700 of the Labor Code which require every
employer to be insured against liability for workers' compensation or to undertake self-insurance
in accordance with the provisions of that code, and | will comply with such provisions before
commencing the performance of the work of this contract.

Designer Signature
Builder’s Risk (Course of Construction):

__ Insurance utilizing an “All Risk” (Special Perils) coverage form, with limits equal to the
completed value of the project and no coinsurance penalty provisions.

Surety Bonds:

___ Contractor shall provide the following Surety Bonds:
1. Bid Bond
2. Performance Bond
3. Payment Bond

The Payment Bond and Performance Bond shall be in a sum equal to the contract price.
Bonds shall be duly executed by a responsible corporate surety, authorized to issue such bonds
in the State of California and secured through an authorized agent with an office in California.
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Designer’s Pollution Legal Liability:

__ Designer’s pollution legal liability and/or Asbestos Legal Liability and/or Errors and
Omissions (if project involves environmental hazards) with limits no less than $1,000,000
per occurrence or claim and $2,000,000 policy aggregate.

If the Designer maintains higher limits than the minimums shown above, the City requires
and shall be entitled to coverage for the higher limits maintained by the Designer. Any available
insurance proceeds in excess of the specified minimum limits of insurance and coverage shall
be available to City.

Other Insurance Provisions:

The insurance policies are to contain, or be endorsed to contain the following provisions:
Additional Insured Status:

The insurance policies are to contain, or be endorsed to contain the following provision:

The City, its elected and appointed officials, officers, attorneys, agents, and
employees are to be covered as additional insureds on the CGL policy with
respect to liability arising out of work or operations performed by or on behalf of
the Designer or any subcontractors including materials, parts, or equipment
furnished in connection with such work or operations, including completed
operations. General liability coverage can be provided in the form of an
endorsement to the Designer’s insurance (at least as broad as ISO Form CG 20
10 11 85 or if not available, through the addition of both CG 20 10 and CG 20 37
if a later edition is used).

The Additional Insured coverage under the Designer’s policy shall be “primary and non-
contributory” and will not seek contribution from the City’s insurance or self-insurance and shall
be at least as broad as CG 20 01 04 13.

The limits of insurance required in this Agreement may be satisfied by a combination of
primary and umbrella or excess insurance. Any umbrella or excess insurance shall contain or
be endorsed to contain a provision that such coverage shall also apply on a primary and non-
contributory basis for the benefit of City (if agreed to in a written contract or agreement) before
the City’s own insurance or self-insurance shall be called upon to protect it as a named insured.

Primary Coverage:
The insurance policies are to contain, or be endorsed to contain the following provision:

For any claims related to this contract, the Designer’s insurance
coverage shall be primary insurance as respects the City, its elected
and appointed officials, officers, attorneys, agents, and employees. Any
insurance or self insurance maintained by the City, its elected and
appointed officials, officers, attorneys, agents, and employees shall be in
excess of the Designer’s insurance and shall not contribute with it.



Builder’s Risk (Course of Construction Insurance) (applicable to Construction Contracts
only)

Designer may submit evidence of Builder’s Risk insurance in the form of Course of
Construction coverage. Such coverage shall name the City as a loss payee as their interest
may appear.

If the project does not involve new or major reconstruction, at the option of the City, an
Installation Floater may be acceptable. For such projects, a Property Installation Floater shall
be obtained that provides for the improvement, remodel, modification, alteration, conversion or
adjustment to existing buildings, structures, processes, machinery and equipment. The
Property Installation Floater shall provide property damage coverage for any building, structure,
machinery or equipment damaged, impaired, broken, or destroyed during the performance of
the Work, including during transit, installation, and testing at the City’s site.

Notice of Cancellation, Suspension or Otherwise Voiding Policies:

Each insurance policy required above shall contain, or be endorsed to contain that
coverage shall not be suspended, voided, canceled or reduced in coverage or in limits
except with thirty (30) days’ prior written notice by certified mail, return receipt requested to
the City.

Waiver of Subrogation:

Designer hereby grants to City a waiver of any right to subrogation which any
insurer of said Designer may acquire against the City by virtue of the payment of any loss
under such insurance. Designer agrees to obtain any endorsement that may be necessary to
affect this waiver of subrogation, but this provision applies regardless of whether or not the City
has received a waiver of subrogation endorsement from the insurer. The Workers’
Compensation Policy shall be endorsed with a waiver of subrogation in favor of the City for
all work performed by Designer, its employees, agents and subcontractors.

Deductibles and Self-Insured Retentions (“SIR”):

Any deductibles or self-insured retentions must be declared to and approved by City.
The City may require the Designer to purchase coverage with a lower deductible or retention or
provide proof of ability to pay losses and related investigations, claim administration, and
defense expenses within the retention. At the option of the City, either (1) the insurer shall
reduce or eliminate such deductibles or self-insured retentions as respects the City, its elected
and appointed officials, officers, attorneys, agents, and employees; or (2) the Designer shall
procure a bond guaranteeing payment of losses and related investigations, claim administration
and defense expenses.

All SIRs must be disclosed to Risk Management for approval and shall not reduce the
limits of liability.

Policies containing any SIR provision shall provide or be endorsed to provide that the
SIR may be satisfied by either the named insured or the City.

City reserves the right to obtain a full-certified copy of any insurance policy and
endorsements. Failure to exercise this right shall not constitute a waiver of right to exercise
later.



Completed Operations

For Construction Agreements, Contractor shall maintain insurance as required by this
Agreement to the fullest amount allowed by law and shall maintain insurance for a minimum of
five (5) years following the completion of this project. In the event Contractor fails to obtain or
maintain completed operations coverage as required by this Agreement, the City at its sole
discretion may purchase the coverage required and the cost will be paid by Contractor.

Acceptability of Insurers:

Insurance is to be placed with insurers with a current A.M. Best’s rating of no less than
A:VII, unless otherwise acceptable to City.

Claims Made Policies: (note - should be applicable only to professional liability, see
below)

1. The Retroactive Date must be shown, and must be before the date of the
contract or the beginning of contract work.

2. Insurance must be maintained and evidence of insurance must be provided for
at least five (5) years after completion of contract of work.

3. If coverage is canceled or non-renewed, and not replaced with another claims-
made policy form with a Retroactive Date prior to the contract effective date,
the Designer must purchase “extended reporting” coverage for a minimum of five
(5) years after completion of work.

4, A copy of the claims reporting requirements must be submitted to the City for
review.
5. If the services involve lead-based paint or asbestos identification/remediation, the

Contractor’s Pollution Liability Policy shall not contain lead-based paint or
asbestos exclusions. If the services involve mold identification/remediation, the
Contractors Pollution Liability Policy shall not contain a mold exclusion, and the
definition of Pollution shall include microbial matter, including mold.

Subcontractors:

Designer shall require and verify that all subcontractors maintain insurance meeting all
the requirements stated herein, and Designer shall ensure that City is an additional insured on
insurance required from subcontractors.

Subcontractor agrees to be bound to Designer and City in the same manner and to the
same extent as Designer is bound to City under this Agreement and any other contract
documents. Subcontractor further agrees to include the same requirements and provisions of
this Agreement, including the indemnity and insurance requirements, with any sub-
subcontractor to the extent they apply to the scope of the sub-subcontractor’'s work. A copy of
the City indemnity and insurance provisions will be furnished to the subcontractor upon request.

Verification of Coverage:

Designer shall furnish the City with original certificates and amendatory endorsements or
copies of the applicable policy language effecting coverage required by this clause. All
certificates and endorsements are to be received and approved by the City before work
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commences. However, failure to obtain the required documents prior to the work beginning
shall not waive the Designer’s obligation to provide them. The City reserves the right to require
complete, certified copies of all required insurance policies, including endorsements required by
these specifications, at any time.

Special Risks or Circumstances

City reserves the right to modify these requirements, including limits, based on the
nature of the risk, prior experience, insurer, coverage or other special circumstances.

Failure to Comply:

Each insurance policy required above shall contain or be endorsed to contain that any
failure to comply with reporting provisions of the policies shall not affect coverage provided to
the City, its elected and appointed officials, officers, attorneys, agents, and employees.
Applicability of Coverage:

Each insurance policy required above shall contain or be endorsed to contain that the

Designer’s insurance shall apply separately to each insured against whom claim is made or suit
is brought, except with respect to the limits of the insurer's liability.



EXHIBIT A
1Bl GROUP ARCHITECTURE PLANNING
160 West Santa Clara Street —Suite 800 SCO P E OF WO R K
San Jose CA 95113 USA

tel 408 924 0811 fax 408 924 0844
ibigroup.com

February 3, 2017 rev.

Mr. Steve Erickson, P.E.
CIP Manager

City of Milpitas

455 E. Calaveras Blvd.
Milpitas, CA 95035-5411

RE: MCCANDLESS PARK PROPOSAL

Dear Steve:

IBI Group Architecture Planning is pleased to present to the City of Milpitas, this fee proposal for
professional design services for the McCandless Park Project which includes the joint use areas
with the Milpitas Unified School District (MUSD) school project. The site is located south of the
East Penitencia Creek and along the east side of McCandless Drive. This proposal is based on
the Preferred Concept, dated 4/1/16, provided to IBI Group on 1/5/17. The construction budget
for the project is $2,518,454.50 with a contingency of 10%, total budget $2,770,310.95 received
1/5/17.

It is our understanding that the Preferred Concept, dated 4/1/16, shall be the basis of design,
which includes program amenities 1 through 22. As part of the park area, the southern portion
will be part of a joint use area with MUSD. That portion is to be designed and constructed under
the MUSD project which includes the school’s play structures, basketball courts and hardscape
within their property boundaries. The park parking is also part of a joint use, providing shared
access to the park and school. This is also being designed under the MUSD project. The soccer
field, which straddles the property line between MUSD and McCandless Park will be designed
with the park project. The park project will include the Preferred Concept park amenities, trail
connections, coordination for an accessible path from a pedestrian bridge crossing over East
Penitencia Creek, and integrating the street frontage with the parking. The restroom building will
be a prefabricated modular building to be set on a concrete slab foundation. The par course
elements, shade structure and park play structures are all pre-fabricated units as well. It is the
desire of the City that the school site and park be designed by the same team so that
coordination and integration can be achieved more seamlessly.

It is our understanding that the concept has been reviewed by the community and has received
City Council comments. IBl and its’ consultants would be providing design services for
schematic/design development through construction administration. Additionally, the City has
requested fees to provide construction management for the project.

IBI Group is a group of firms providing professional services
IBI Group Architecture Planning is a division of IBI Group USA
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1Bl GROUP ARCHITECTURE PLANNING 2
Mr. Steve Erickson, P.E. — February 3, 2017

SCOPE OF SERVICES

Phase One - Schematic/Design Development:

Using the Preferred Concept Plan, the Design Team will begin to layout the base drawings into a
working document drawing set. 1Bl and the consultants would initiate coordination and review
with the city approval departments.

Deliverable: Submit a project schedule and milestones for the project. Attend and prepare
agendas for meetings as requested by the City. Proposal is based on three (3)
meetings. The schedule will be updated periodically reflecting the changes or
modifications as they occur.

Deliverable: One (1) set of final hard copy sets and one (1) electronic file set. Interim sets,
drawings and/or reports shall be provided electronically.

Task 1A: Layout Plans, Topographic Site and Boundary Survey

Prepare CAD base plan layouts based on accurate site topographic survey boundaries. Plan
layout identifying, describing and locating all demolition work, all new hard and soft-scape
elements, site furnishings, which include the ball field, trails, outdoor gathering spaces, paving,
restroom facilities, lighting, play structures (types), shade structures, color schemes, and the
access road from the pedestrian bridge into the park site. The plan will indicate the new SCVYWD
East Penitencia Creek pedestrian bridge by others. Coordinate requirements and schedule of
work with the MUSD school project. Coordinate with the developer for the pedestrian bridge and
Pacific Gas & Electric companies for areas over the gas line easement.

Deliverable: Provide plans for City review and comments. Provide complete Topographic site
and boundary survey.

Task 1B: Grading, Pavement and Drainage and Stormwater Treatment Coordination
Prepare grading, pavement, drainage and storm water treatment design concepts, coordinate
vehicle right-of-way improvements with the MUSD project and initiate C.3 forms and
calculations. Provide complete draft storm water pollution prevention plan (SWPPP). Civil will be
the project QSD, including coordination with State. Soil fill is proposed under the restroom and
well buildings and other improvements as may be required by the City's Floodplain Management
Plan and FEMA. A fill ramp is also anticipated to provide an ADA accessible trail to the
pedestrian bridge to be constructed by others within the adjacent SCVWD right-of-way.

Flood study will provide a Hydraulic Analysis Report, the Federal Emergency Management
Agency (FEMA) Conditional Letter of Map Revision based on fill (CLOMR-F) and Letter of Map
Revision based on fill (LOMR-F) applications for McCandless Park development (Site) in
Milpitas, California.

Task 1: Existing Conditions Base Flood Elevation Analysis

Task 2: Detailed Hydraulic Impacts Analysis

Task 3: Prepare & Submit CLOMR-F Application

Task 4: Prepare & Submit LOMR-F Application

Geotech/Geohazard report will focus on developing site grading recommendations and
geotechnical design parameters for foundations, retaining structures and pavement areas. The
data obtained from the field investigation and the laboratory testing program will be utilized in the
engineering analysis.

Geotech investigation will include five borings form the site which will be analyzed in the
laboratory. Following the completion of the engineering analysis, a report will be prepared with
our conclusions and recommendations. The report will include the following items:
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Site plan showing exploratory boring locations

Logs of exploratory borings, including depth to ground water, if encountered
Laboratory test results

A detailed discussion of our findings and recommendations, including:

Site conditions

Subsurface conditions

Geologic hazards and seismicity

Site preparation and earthwork recommendations

Foundation type and design recommendations

Lateral earth pressures for retaining wall design

Interior and exterior slab-on-grade recommendations

Flexible asphalt and rigid concrete pavement recommendations

Deliverable: Provide Grading, Pavement, Drainage and Stormwater Treatment plans for City
review and comments. Provide draft SWPPP document for City review.

Provide draft flood study and LOMR/CLOMR document for review.

Provide Geotech/Geohazard report

Task 1C: Site Utilities Coordination

Prepare layouts concepts for storm water, sanitary, domestic water and irrigation. Provide
electrical power for site lighting, site athletic lighting, irrigation controllers, convenience
receptacles for the restroom building and shade structures. Coordinate with PG&E to complete
the new service application process. Coordinate with pre-fab restroom unit for domestic water,
sewer and power connections. Fire lane layout if required. Onsite electrical systems for the
restroom building and elsewhere may require City Building Department review and permitting.

Deliverable: Provide Site Utilities plans for City review and comments.

Task 1D: Site/Horizontal Control Plan
Prepare major site and building horizontal control points to set the locations of the built
elements.

Deliverable: Provide Horizontal Control plans for City review and comments.

Task 1E: Irrigation Concept/Master Plan

Develop an irrigation concept using reclaimed water that accommodates a fully automatic, water
conserving system that complies with the City’s guidelines using the City's standard John Deere
central irrigation control system. Determine mainline connection with the City’s reclaimed water
system out at McCandless Drive. Irrigation plans using reclaimed water require State approval.
IBI shall provide the City with assistance in addressing irrigation plan review comments from the
State.

Deliverable: Provide Irrigation Concept/Master plan for City review and comments. Provide
irrigation system submittal drawings and details for submittal to State.

Task 1F: Planting Plans
Prepare planting plans to indicate proposed plant selections suitable for reclaimed water,
identified by both botanical and common names, container sizes at installation and quantities.
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Native and well adapted drought tolerant species will be used in conjunction with the high-
efficiency irrigation system. Plant selection will be coordinated with the City’s recommended
plant list.

Deliverable: Provide Planting plans for City review and comments.

Task 1G: Restroom and Shade Structures Plans

Contact modular restroom and shade structure vendors to coordinate plans and elevation
concepts for the restroom and shade structure facilities. Identify the fixture counts and
accessibility features. The restroom building and shade structures will require City Building
Department review and permitting. For the construction documents, it is anticipated the restroom
building will be identified as a deferred submittal for the contractor. The contractor will be
required to provide construction submittal for the prefab building including design calculations
and other information as required for Building Department review and permitting.

Deliverable: Provide floor plans and elevations of Restrooma dn shade structure for City
review and comments. Vendor shall provide structural plans and calcs for Building Department
review.

Task 1H: Details and Specifications

Prepare details describing the major elements of the design, which includes the constructed
elements, site furnishings, and coordination to describe the pedestrian bridge being installed by
others. Provide specifications for each discipline will include general requirements, products, and
execution criteria. Provide park play equipment layout and cuts sheets as part of submittal.
Contractor shall provide certified playground inspection as part of his contract.

Deliverable: Provide draft technical specifications for City review and comments. Provide
park play equipment layout and cuts sheets for City review and comments.

Task 11: Cost Review and Preliminary Construction Schedule
Provide Engineer’s estimate of probable preliminary construction costs and estimated
construction schedule in working days.

Deliverable: Provide one estimate at end of SD/DD phase.

Phase Two - Construction Documents:

After receipt of City comments, the Design Team shall incorporate the comments into the permit
set. The permit set will be composed of the Construction Documents and specification for
project. The documents shall be submitted at 50%, 95% and 100% for review and comments
from the approving departments. Proposal is based on three (3) meetings.

Deliverables:  Provide three (3) hard copy sets of the 50%, 95% Construction Documents for
City approving departments review and comments. Provide two (2) revised 100%
Construction Document set for final approval. Provide one (1) electronic file set at each
submittal.

Meetings: Attend and prepare agendas and meeting minutes for meetings. Attend one (1)
meeting at the start of CDs to clarify SD/DD comments. Attend one (1) meeting after receipt of
City’'s 50% CD comments to clarify comments. Attend one (1) meeting after receipt of City’s 95%
comments to do final coordination prior to resubmitting for final approval.
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Task 2A: Final Layout Plans

Provide final plan layouts describing and locating all demolition work, the new hard and soft-
scape elements, site furnishings, which include the ball field, trails, outdoor gathering spaces,
paving, restroom facilities, lighting, indicate pedestrian bridge by others.

Deliverable: Provide final Layout Plans.

Task 2B: Final Grading, Pavement and Drainage and Stormwater Treatment Plans
Provide final grading, pavement, drainage and storm water treatment design and details, and
finalize C.3 forms, SWPPP plans and calculations. Provide coordination of improvements with
the MUSD project and the pedestrian bridge structure with the path access.

Deliverable: Provide Final Grading, Pavement, Drainage and Stormwater Treatment Plans.

Task 2C: Final Site Utilities Plans

Provide final site utilities plans and details for storm water, sanitary, domestic water and
irrigation. Provide final plans for electrical power, site lighting and the restroom building. Fire
lane layout if required.

Deliverable: Provide final Site Utilities Plans.

Task 2D: Final Site/Horizontal Control Plan

Provide final site and building horizontal control points to set the locations of the built elements.
Deliverable: Provide final Horizontal Control Plans.

Task 2E: Final Irrigation Concept/Master Plan

Provide final irrigation system plans and details that provides a fully automatic, water conserving
system. Provide equipment legend, watering schedules, and water use calculations that
complies with the City’s water conservation requirements. Coordinate with electrical consultant
for irrigation controllers.

Deliverable: Provide final Irrigation plans. Provide final irrigation system drawings and details
for State approvals.

Task 2F: Final Planting Plans

Provide final planting plans and details to indicate proposed plant selections suitable for
reclaimed water, identified by both botanical and common names, container sizes at installation
an quantities. Native and well adapted drought tolerant species will be used in conjunction with
the high-efficiency irrigation system. Plant selection will be coordinated with the City’s
recommended plant list.

Deliverable: Provide final Planting plans for City review and comments.

Task 2G: Final Restroom and Shade Structures Plans

Coordinate final modular plans and pre-fabricated shade structures and details for the facilities.
Vendor plans shall include architectural, structural, mechanical exhaust only if required,
plumbing and electrical documents, schedules, details, calculations and specifications. This shall
be submitted as deferred approval items.
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Deliverable: Indicate the restroom and shade structure facilities as a deferred approval item
on the Construction Documents submission set to City.

Task 2H: Details and Specifications

Provide details as related to each discipline and finalize coordination with the pedestrian bridge
design being installed by others. Provide technical specifications for each discipline, coordinate
bid requirements and schedule of work with the MUSD school project.

Deliverable: Provide final Technical Specifications and details.

Task 11: Cost Review and Preliminary Construction Schedule
Provide Engineer’s estimate of probable construction costs and estimated construction schedule
in working days.

Deliverable: Provide one final estimate at 50% CD phase and 95% CD.

Phase Three - Bid Assistance:
Provide assistance to the City during the bid period by attending the Pre-Bid Meeting,
responding to bid Request for Information (RFIs), review substitution requests.

Deliverable: Provide bid assistance to the City, review and provide recommendations to the
bid results.

Phase Four - Construction Administration:

Provide construction administrative services to the City during the construction, including
attendance at construction meetings, review and respond to construction RFls, submittals and
proposed cost changes, issuing Architectural Supplementary Instructions (ASlIs), and visiting the
site to observe the construction. IBI will assist the City in review of the work and its’ conformance
with the approved documents.

Deliverable: All correspondence and communications will be through the City’s
representative.

Task 4A: Construction Meetings

Attendance at the construction meetings are for the purposes of assisting the City in interpreting
the documents. Proposal is based on 10 site visits by the Architect’s Construction Administrator.
The architect’s Construction Administrator shall coordinate the sub-consultants visits the site to
review site installations. We are available to work with the City on an hourly basis if additional
visits are requested.

Deliverable: Review and provide comments and clarifications to the meeting minutes.

Task 4B: Punch List and Project Closeout

At the completion of construction the consultant team will review the work and prepare a punch
list for the contractor’s use to complete the work and/or correct errors or inconsistencies. The
Team will provide CAD record documents based on the contractor’s recorded changes during
construction.
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Deliverable: Provide site visit and prepare punch list.

Prepare record documents.

Exclusions or Provided by City
1. Phased Plans, pending test well. None at the time of this proposal.
2. Bidding and Contract front end specifications

Assumptions

1. Reclaimed water will be used for irrigation.

2. Not part of the scope of work: Pedestrian bridge over East Penitencia Creek is a pre-
fabricated unit with its’ associated footing.

PROPOSED DESIGN DELIVERY SCHEDULE
Subject to review, the proposed schedule allows 2 weeks review time for the City of Milpitas at
the submission of each phase. (preliminary schedule to be refined prior to design start)

Mar’17 —Jun ‘17
Jul’17 — Sept ‘17
Oct '17 — Dec ‘17
Jan ‘18 — Aug ‘18

Phase One - Schematic/Design Development

Phase Two - Construction Documents/Agency Approvals
Phase Three - Bid Assistance

Phase Four - Construction Administration/Closeout

COMPENSATION - Design Services

Compensation for Design Services as outlined above shall be rendered on a Lump Sum fixed
fee in the amount per phases noted.
IBI Group Architecture Planning
Hohbach Lewin, Inc. Civil Engineering
BASE Landscape Architecture Landscape
Alfa Tech Consulting Engineers, Inc. Electrical Engineer
Hohbach Lewin, Inc. Structural Engineer

Architectural

Phase One - Schematic/Design Development $ 75,554.00
Phase Two - Construction Documents/Agency Approvals $ 135,997.00
Phase Three - Bid Assistance $ 15,111.00
Phase Four - Construction Administration/Closeout $ 75,554.00
Design Services Total $ 302,216.00

Reimbursables not-to-exceed amount $ 15,000.00
Contingency for additional work as requested by City $ 15,000.00
Allowance Total $ 30,000.00

COMPENSATION - Specialty Services

Compensation for Specialty Services as requested shall be rendered on a Lump Sum fixed fee

in the amounts noted.

Topographic Survey — Hobach Lewin $ 13,800.00
Geologic/Geohazard Report — Cornerston Earth Group $ 6,450.00
Flood Consultant — Schaff & Wheeler $ 26,208.00
Project Management — Pre-con Services- Blach $ 57,600.00

Cost Tracking

Cost Control Reporting (Format to be developed with the City)

Pre-Construction Services
Design Schedule
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Constructability Review / Coordination
Estimating

Project Management — Construction — Blach $ 108,720.00

Bid Package Preparation and Bidding
Bid Review and Recommendations
Project Construction Management
Project Closeout

Specialty Services Total $212,778.00
Combined Total Fee $ 544,994.00

Services are invoiced monthly on a percent complete basis and due.

Reimbursable expenses will be invoiced on a Time & Materials basis and will not exceed fixed
amount show. The following reasonable expenses shall be allowable and eligible for
reimbursement under this proposal at cost/plus a markup of fifteen 15%.

1. Plotting, printing, mylars, postage and delivery of drawings and specifications for required
submittals to the Client, to approving agencies having jurisdiction, bid documents, construction
sets to the Contractor’s use.

2. Print sets or copies requested in writing by the Client beyond the quantities required under
Basic Services

3. Additional meetings, public hearings not included in the basic services.

4. ltems authorized in writing in advance by the Client for models, renderings, photographs,
etc.

5. Plan and document processing fees for agency approvals.

Additional Services as requested in writing from the City, shall be on all hours worked and
reimbursable expenses incurred, based on the Time and Material basis. Rate Schedules will be
made available upon request.

IBI Group looks forward to working on the McCandless Park project with you and the City as well
as coordinating the Milpitas Unified School District school project. We will make great efforts to
integrate the two sites so that the City and the school district can benefit and provide a pleasant
amenity for the community at large.

If you have any questions or clarifications, please do not hesitate contacting myself or Steve
Sowa to discuss. If this is acceptable, please sign below and return a copy for our files and we
will begin the work and set up the schedule.

Sincerely,

Paéis Lok _

Patricia Lock, AlA
Principal Architect / IBI Associate
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160 West Santa Clara Street-Suite 800 EXH I B IT B
San Jose, GA 95113 USA COMPENSATION SCHEDULE

Tel (408) 924-0811
Fax (408) 924-0844

2017 STANDARD HOURLY RATE SCHEDULE
BASIS FOR COMPENSATION

ARCHITECTURAL SERVICES:
Senior/Consulting Principal $ 200-255/Hr.

Principal Architect

Associates/Project Director

Senior Project Architect
Project Architect
Project Manager
Technical |

Technical Il

Technical Ill

Technical IV

Construction Administrator |

$ 160-195/Hr.

$ 140-175/Hr.

$ 135-185/Hr.

$ 110-160/Hr.

$ 110-130/Hr.

$ 80-115/Hr.

$ 54-90/Hr.

$ 60-80/Hr.

$ 55-75/Hr.

$ 125-160/Hr.

Construction Administrator Il $ 90-125/Hr.
Administrative | $ 70-95/Hr.
Administrative Il $ 45-75/Hr.
Administrative 11l $ 35-50/Hr.
Expert Witness Services $ 350/Hr.
Architect’s Consultants 1.2 x Cost to Architect
Reimbursable Expenses 1.2 x Cost to Architect

Hourly Rates are in effect until December 31, 2017

IBI Group is a group of firms providing professional services 1Bl Group Architecture Planning is a division of IBI Group USA
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City of Milpitas, California

BUDGET CHANGE FORM
From To
Type of Change
. Account Amount Account Amount
Check one: 350-2931 400,000 321-951-5102-1- 400,600
4800
x] Budget Appropriation 321-951-5102-15-
3854 400,000 350-3940 400,000
0 Budget Transfer :

Approve and Authorize City Manager to Execute an Agreement with IBI Group Architecture
Planning, for the McCandless Park Design and Approve a Budget Appropriation, Project No. 5102
(Staff Contact: Steve Erickson, 586-3301)

Background: The design and construction of McCandless Park, Project No. 5102 is in the approved 2016-2021 Capital
Improvement Program. This project provides for a new public park adjacent to the new Milpitas Unified School District
(MUSD) elementary school that will be constructed along McCandless Drive within the City's Transit Area. This 4 acre
park will be a joint-use park benefitting the City and the School District, and will include a sports field, athletic court,
picnic area, play structure, walking trail, and restrooms. The City is coordinating the design and construction of the
park with the District's construction of the elementary school. The estimated cost to construct the park is $2.8M, and the
desire is to have construction completed by August 2018.

To meet this tight design and construction schedule and to better ensure harmony of design between the park and the
elementary school, staff recommends the use of the same design team as used by the District for the elementary school.
IBI Group Architecture Planning was hired by the District for design of the school, and IBI Group Architecture Planning
is also on the City's list of approved architects obtained through the City's consultant selection process.

Staff negotiated a scope and fee for park design services with IBI Group for a not to exceed total of $544,994, which is
considered reasonable for the work associated with this type of project. A budget appropriation of $400,000 from TASP
Impact Fees is recommended for the award of the design contract with IBI Group Architecture Planning to start the park
design process.

Alternative: A denial of this request would result in not moving forward with this project.

Fiscal Impact: A budget appropriation in the amount of $400,000 from the TASP Impact Fees into project No. 5102 will
be required to award this contract.

Recommendation:

1. Approve and Authorize the City Manager to execute an agreement with the IBI Group Architecture Planning,
in the amount of $544,994 for Project No. 5102 as specified subject to approval as to form by the City Attorney.

2. Approve Budget Appropriation in the amount of $400,000 from the TASP Impact Fees into Project No. 5102,

Xl  Check if City Council Approval required. Meeting Date: February 21, 2017

Requested by: Greg Chung, Interim Director of Engineering/ City Engineer Date:

Reviewed by: Finance Director: S %, M’é/ Date: Z/ 7’/ [
7 ey T

Approved by: City Manager: Date:

Date approved by City Council, if required: Confirmed by:

F124°786/V Form 30-222 (Rev. 1/92)





